UNIVERSITY  OF 

TORONTO 


FACULTY  OF  LAW 


CITIZENSHIP:  INSIDE  AND  OUT 


VOLUME  1 


Prof.  Karen  Knop 
Prof.  Audrey  Macklin 

Fall  2007 


Materials  prepared  with  the  assistance  of  Tiffany  Lau  and 

Kate  Sangster-Poole 


CITIZENSHIP:  INSIDE  AND  OUT 


VOLUME  1 


Prof.  Karen  Knop 
Prof.  Audrey  Macklin 

Fall  2007 


Materials  prepared  with  the  assistance  of  Tiffany  Lau  and 

Kate  Sangster-Poole 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/citizenshipinsid01mack 


CITIZENSHIP:  INSIDE  AND  OUT 


Fall  2007 

TABLE  OF  CONTENTS 


WEEK  1:  Page 

Introduction 


Audrey  Macklin,  “Exile  on  Main  Street”  in  Law  Commission  of  Canada  ed.,  Law  and  Citizenship 
(Ottawa:  Law  Commission  of  Canada/UBC  Press,  2004) . 1-1 


WEEK  2: 

What  is  Citizenship; 


Linda  Bosniak,  “Citizenship”  in  Peter  Cane  &  Mark  Tushnet,  eds.,  The  Oxford  Handbook  of  Legal 
Studies ,  Chapter  10  (Oxford:  Oxford  University  Press,  2003)  182-201  . 2-1 

J.  G.  A.  Pocock,  “The  Ideal  of  Citizenship  since  Classical  Times”,  reprinted  in  Gershon  Shafir,  ed., 
The  Citizenship  Debates:  A  Reader  (Minneapolis:  U.  Minn.  Press  1998)  31-41  . 2-20 

Hannah  Arendt,  “The  Decline  of  the  Nation-State  and  the  End  of  the  Rights  of  Man”,  in  The  Origins 
of  Totalitarianism  (New  York:  Harcourt  Brace,  1951)  267-302  . 2-26 

T.  H.  Marshal],  “Citizenship  and  Social  Class”,  reprinted  in  Gershon  Shafir,  ed.,  The  Citizenship 
Debates:  A  Reader  (Minneapolis:  U.  Minn.  Press  1998)  93-111 . 2-45 

Darlene  Johnston,  “Forced  Exclusion,  Forced  Belonging:  The  First  Nations  of  Canada”,  Nexus, 
Fall/Winter  2005,  28-31 . 2-55 

Jean-Francois  Gaudreault-Desbiens,  “Citizenship  Between  the  Solitudes”,  Nexus ,  Fall/Winter  2005, 
32-36 . 2-58 


Marcia  Wallace,  “Citizenship  in  the  Canadian  Context”,  in  Planning  Amidst  Diversity:  The 
Challenges  of  Multicultural  ism  in  Urban  and  Suburban  Greater  Toronto,  PhD  Dissertation 
(unpublished) . . . 2-63 


WEEK  3: 


Citizenship  From  the  Inside:  Attribution  of  Citizenship  by  States 

Patrick  Weil,  “Access  to  Citizenship:  A  Comparison  of  Twenty-five  Nationality  Laws”  University  of 
Toronto  Faculty  of  Law  Legal  Theory/Diversity  Workshop,  23  September  2005 . 3-1 

Jacqueline  Bhabha,  “The  ‘Mere  Fortuity’  of  Birth?  Are  Children  Citizens?”, 

(2004)  Differences  91-117 . 3-15 

Ayelet  Shachar  and  Ran  Hirschl,  “Citizenship  as  Inherited  Property”, 

(2007)  35  Political  Theory  253-287 . 3-42 

Christian  Joppke,  “Citizenship  Between  De  -  and  Re  -  Ethnicization”,  in  Michal  Bodemann  and 
Gokce  Yurdakul,  eds.,  Migration,  Citizenship  Ethnos,  (New  York:  Palgrave  MacMillan  2006) . 3-56 

Citizenship  Act  (excerpts)  Chapter  C-29 . 3-71 

Bouianova  v.  Canada  (Minister  of  Employment  &  Immigration)  (1993),  67  FTR  74 . 3-81 

Grygorian  v.  Canada  (Minister  of  Citizenship  &  Immigration)  (1995),  1 1 1  FTR  316 . 3-84 

Katkova  v.  Canada  (Minister  of  Citizenship  &  Immigration)  (1997),  130  FTR  192 . 3-86 

Williams  v.  Canada  (Minister  of  Citizenship  &  Immigration)  [2005]  3  FCR  429 . 3-93 

WEEK  4: 

Citizenship  From  the  Outside:  International  Law  of  Nationality 

Convention  on  Certain  Questions  Relating  to  the  Conflict  of  Nationality  Laws,  The  Hague  -  12  April 
1930  . . 4-1 

European  Convention  on  Nationality,  (1998)  ETS  166 . 4-9 

Peter  J.  Spiro,  “Resituating  Citizenship  in  International  Law”,  in  Proceedings  of  the  American  Society 
of  International  Law  (forthcoming  2007) . 4-20 

Liechtenstein  v.  Guatemala,  (Nottebohm  Case),  1955  l.C.J.  Reports  4 . 4-23 

Yean  and  Bosico  Children  v.  The  Dominican  Republic,  Inter-American  Court  of  Human  Rights, 

Judgment  of  Sept.  8,  2005 . 4-27 

On  the  rights  of  non-nationals  and  the  remedies  available  to  them  under  international  law, 
refer  to: 

International  Covenant  on  Civil  and  Political  Rights * 

Available  at  http://www.unhchr.ch/html/menu3/b/a  ccpr.htm 


Optional  Protocol  to  ICC  PR* 


Available  at  http://www.unhchr.eh/html/menu3/b/a  opt.htm 


United  Nations  Human  Rights  Committee,  General  Comment  No.  15:  The  Position  of 
Aliens  Under  the  Covenant  (1986)* 

Available  at 

http://www.unhchr.ch/tbs/doe.nsf/fSvmbolVbc561aa81bc5d86ecl2563ed004aaalb7Qnend 

ocument 


Declaration  on  the  Human  Rights  of  Individuals  Who  are  not  Nationals  of  the  Country  in 
which  They  Live * 

Available  at  http :// www.unhchr.ch/litml/ menu3 /b/o  nonnat.htm 

International  Convention  on  the  Protection  of  the  Rights  of  All  Migrant  Workers  and 
Members  of  Their  Families *  esp.  art.  23 

Available  at  http : / / www .  unhchr . ch/htm  1/ m enu3 /b/m  m wctoc . htm 
(Canada  not  a  party) 

A.  Consular  Assistance 


Vienna  Convention  on  Consular  Relations  and  Optional  Protocol  (excerpt) . 4-36 

Vienna  Convention  on  the  Law  of  Treaties,  Articles  31-32 . 4-37 

Frederic  L.  Kirgis,  “President  Bush’s  Determination  Regarding  Mexican  Nationals 

and  Consular  Convention  Rights”  ASIL  Insights  (March  2005) . 4-38 

Amnesty  International,  “Adding  Insult  to  Injury:  the  case  of  Joseph  Stanley  Faulder” 

(1  November  1998) . 4-38 

Mexico  v.  United  States  of  America,  (Case  Concerning  Avena  and  Other  Mexican  Nationals)  ICJ, 

March  2004 . . 4-42 

The  Right  to  Information  on  Consular  Assistance  in  the  Framework  of  the  Guarantees  of  the  Due 
Process  of  Law,  Advisory  Opinion  OC- 16/99,  October  1,  1999,  Inter-Am.  Ct.  H.R.  (Ser  A)  No.  16 
(1999) . 4-54 

Frederic  L.  Kirgis,  “U.S.  Response  to  Avena”,  ASIL  Insights  (March  2005) . 4-69 

Hicks  v.  Australia,  Federal  Court  of  Australia,  8  March  2007  . 4-75 

Omar  Ahmed  Khadr  v.  Canada,  2004  FC  1 145,  1 8  August  2004 . 4-80 

The  Role  of  the  Sending  State  in  Protecting  Migrant  Workers . 4-88 

B.  Diplomatic  Protection 

John  Dugard,  Introduction,  from  First  Report  on  Diplomatic  Protection,  International  Law 
Commission,  UN  Doc.  A/CN. 4/506  (2000) . 4-98 


Commission  of  Inquiry  into  the  Action  of  Canadian  Officials  in  Relation  to  Maher  Arar,  “Report  of 
The  Events  Relating  to  Maher  Arar:  Analysis  and  Recommendations”  (2006)  pp.  9-10,  349-335 . 4-104 

R  (on  the  application  of  Al  Rawi  and  others)  v.  Secretary  of  State  for  Foreign  and  Commonwealth 
Affairs  and  another ,  (2006)  EWCA  Civ.  1279 . 4-1 1 0 

Vikram  Dodd  and  Richard  Norton-Taylor,  Government  Requests  Return  of  British  Residents  from 
Guantanamo  Bay,  from  The  Guardian,  Wed.  Aug.  8,  2007 . 4-141 

C .  The  Right  to  Enter.  Remain  and  Exit 

The  Right  of  Non-Citizens  to  Enter/Remain  Under  International  Law . 4-144 

Stewart  v.  Canada ,  CCPR/C/58/D/538/1993,  16  December  1996  (Human  Rights  Committee) . 4-145 

Gregor  Noli,  “Return  of  Persons  to  States  of  Origin  and  Third  States”  in  Alex  Aleinikoff,  ed.. 

Migration  and  International  Legal  Norms  (The  Hague:  TMC  Asser,  2003)  61-74 . 4-162 

Abdurahman  Khadr  v.  Attorney  General  of  Canada,  [2007]  2  FCR  2 1 8 . 4-163 

D.  Other  Citizenship  Claims  Under  International  Law 

A.W.  Brian  Simpson,  Human  Rights  and  the  End  of  Empire  (Oxford:  Oxford  University  Press,  2001) 
107-111,  19-126  . 4-183 

Gloria  Miccioli,  International  Commercial  Arbitration . 4-191 

Amr  A.  Shalakany,  “Arbitration  and  the  Third  World:  A  Plea  for  Reassessing  Bias  Under  the  Specter 
of  Neoliberalism”  (2000)  41  Harv.  Inf  1  LJ.  418  . 4-193 

Council  of  Canadians  v.  Canada  (Attorney  General)  (OCA  2006) . 4-196 

Council  of  Canadians  v.  Canada  (Attorney  General)  (OCJ  2005) . 4-206 

The  International  Criminal  Court  and  the  United  States . . 4-21 1 

WEEK  5: 

Multiple  Citizenship  and  the  Rights  of  Non-Resident  Citizens 

Kim  Barry,  Symposium  “Home  and  Away:  The  Construction  of  Citizenship  in  an  Emigration 
Context”,  (2006)  81  NYU  L  Rev.  1 1-59 . 5-1 

David  Martin,  “New  Rules  on  Dual  Nationality  for  a  Democratizing  Globe:  Between  Rejection  and 
Embrace”,  (1999)  14  Georgetown  Immigration  Law  Journal,  1-34 . 5-49 

Dual  Citizenship,  assorted  media  reports . 5-71 

DJ  Harris,  International  Law:  Cases  and  Materials,  6,h  ed.,  (London:  Sweet  and  Maxwell,  2004),  626- 
63 1  (case  excerpts) . 5-81 


Karen  Knop,  “Relational  Nationality:  On  Gender  and  Nationality  in  International  Law”  in  T. 
Alexander  Aleinikoff  and  Douglas  Klusmeyer,  eds.,  Citizenship  Today:  Global  Perspectives 
and  Practices  (Washington,  D.C.:  Carnegie  Endowment  for  International  Peace,  2001) 

81-119 . . 5-84 

WEEK  6: 

Citizenship  and  the  Rights  of  Non-Citizen  Residents 

Lavoie  v.  Canada  [2002]  1  S.C.R.  769 . 6-1 

Plyler  v.  Doe ,  (1982)  457  US  202 . 6-41 

Owen  Fiss,  “The  Immigrant  as  Pariah”,  Boston  Review,  October/November  1998 . 6-55 

Myron  Weiner,  Messy  Realities,  in  Boston  Review  October/November  1998 . 6-62 

WEEK  7: 

The  Multiplicity7  of  Citizenship:  Sub-National,  Post-Colonial,  Supra-National  Citizenship 

Megan  Furi  and  Jill  Wherrett,  “Indian  Status  and  Band  Membership  Issues”,  Library  of  Parliament 
(excerpt) . 7-1 

Border  Crossing  Rights  between  the  United  States  and  Canada  for  Aboriginal  People,  Wabanaki 
Legal  News . 7-20 

Thomas  King  “Borders”  in  One  Good  Story,  That  One  (Toronto:  Harper  Collins  1985) . 7-25 

J.  Donald  Galloway,  “The  Dilemmas  of  Canadian  Citizenship  Law”  (1999)  13  Georgetown 
Immigration  Law  Journal  201-21 . 7-33 

Walsh  v.  Minister  of  Immigration  &  Multicultural  Affairs  (2001)  FCA  1 886  (24  December  2001) . 7-41 

Will  Kymlicka,  “Immigration,  Citizenship,  Multiculturalism:  Exploring  the  Links”,  in  Sarah  Spencer 
ed.,  The  Politics  of  Migration:  Managing  Opportunity,  Conflict  and  Change  (Oxford:  Blackwell, 

2003),  195-208 . 7-42 

Benedict  Anderson,  Imagined  Communities  (London:  Verso,  1983,  1991  ed.),  1-3,  167-181 . 7-49 

Elspeth  Guild,  The  Legal  Elements  of  European  Identity  (The  Hague:  Kluwer,  2004),  Chapters  2-4. ..7-64 

Zhu  and  Chen  v.  Secretary  of  State  for  the  Home  Department,  European  Court  of  Justice,  19  October 
2004  . 7-89 

Siobhan  Mullally,  “Citizenship  and  family  life  in  Ireland:  asking  the  question  ‘Who  belongs’?” 

(2005)  25  Legal  Studies  590 . 7-100 


Seyla  Benhabib,  “On  Hospitality:  Rereading  Kant’s  Cosmopolitan  Right,  in  The  Rights  of  Others 
(Cambridge:  Cambridge  University  Press,  2004) . 7-108 

Aihwa  Ong,  “Splintering  Cosmopolitanism:  Asian  Immigrants  and  Zones  of  Autonomy  in  the 
American  West”,  in  Thomas  Blom  Hansen  and  Finn  Stepputat,  eds..  Sovereign  Bodies:  Citizens, 

Migrants  and  States  in  the  Post-Colonial  World ,  (Princeton:  Princeton  University  Press,  2005 
257-275  . 7-121 

WEEK  8: 

Citizenship  in  Private  Law 

Adrian  Briggs,  The  Conflict  of  Laws  (Oxford:  Oxford  University  Press, 

2002),  8-28 . 8-1 

Amin  v.  Brown,  [2005]  EWHC  1670  (Ch) . 8-12 

Mark  v.  Mark,  [2006]  1  AC  98  (HL) . 8-18 

Lynn  Wardle,  “International  Marriage  and  Divorce  Regulation  and  Recognition:  A  Survey”,  (1995) 

29  Fam.  L.  Q.  497,  502-06 . 8-31 

Nicholas  Bala  et.  ah,  “Laws  About  Polygamy:  Canada”,  in  Polygamy  in  Canada:  Legal  and  Social 
Implications  for  Woman  and  Children  (Ottawa:  Status  of  Women  Canada,  2005) . 8-33 

Yuen  Tse  v.  Minister  of  Employment  and  Immigration,  [1983]  2  FC  183  (CA) . 8-41 

Beals  v.  Saldanha,  2003  SCC  72 . 8-49 

Marie-Claire  Foblets,  “Muslim  Personal  Law  in  Continental  Europe:  Which  Law  Applies  in  case  of 
Divorce?”,  University  of  Toronto  Faculty  of  Law  Diversity  Workshop  Series,  30  September  2005 . 8-63 


WEEK  9 


Securitization  of  Citizenship 

Secretary  of  State  for  the  Home  Department  v.  David  Hicks ,  [2006]  EWCA  Civ  400  (CA) . 9-1 

Peter  Nyers,  “The  Accidental  Citizen:  Acts  of  Sovereignty  and  (Un)making  citizenship”,  (2006)  25 
Economy  and  Society  22-41 . 9-1 8 

Daiva  Stasiulis  &  Darryl  Ross,  “Security,  Flexible  Sovereignty,  and  the  Perils  of  Multiple 
Citizenship”,  (2006)  10  Citizenship  Studies  329-48 . 9-37 

Leti  Volpp,  “The  Citizen  and  the  Terrorist”,  (2002)  49  UCLA  Law  Review ,  1575-99 . 9-57 

Audrey  Macklin,  “The  Securitization  of  Dual  Citizenship”  in  Thomas  Faist,  ed.,  Dual  Citizenship: 

Rights,  Democracy  and  Identity  in  a  Globalizing  World  (London:  Palgrave  Macmillan, 

forthcoming) . 9-64 


